ISSN (Print) 2307-6968, ISSN (Online) 2663-2209
Bueni 3anmcku Yuisepcutery «KPOK» No2 (50), 2018

VJIK 339.9

YHPABJITHHSI MAMTHOM TA IHBECTULIHHUI PO3BUTOK B YKPAIHI

3azopnak H.b.
KaHouoam eKOHOMIYHUX HAYK, KAHOUOam 1puoudHux Hayk, ooyeum AAU,

sanpowernuti suxnaoay bizuec [llkonu KPOK

FIDUCIARY MANAGEMENT OF ASSETS
AND INVESTMENT-DRIVEN DEVELOPMENT IN UKRAINE

N. Zagorniak
PhD in Law, PhD in Economics, Associate Professor of AAU, Visiting Professor of
KROK Business School
DOI: https://doi.org/10.31732/2663-2209-2018-34-48

Annotation. The paper is establishing a scientific rationale for the promising
outlook for fiduciary management of assets in investment-driven development realm
in Ukraine. In the paper much attention directed to civil regulatory device mechanism
concerning receiving of residential space into ownership by fund’s for building
financing trusters and the relevant system of investment activity, actual problems of
balancing the legally protected interests of investors and other persons engaged in
investment activity. Existing doctrines, civil regulation and judicial opinions
concerning the research of promising outlook for Ukraine of escrow accounts are
concluding. The paper starts by the concepts of investments and investment relations
in residential construction under fund for building financing in aspect of economic and
legal nature and then considers essence of legal investment relations respectively.
Structural analysis of legal investment relations in residential construction under fund
for building financing was summarized and concept of investment liability was

characterized. Existing regulation in force and summary of Ukrainian civil and
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economic courts ruling about misuse of resources of the fund for building financing
are concluding. Suggestions concerning legislative changes including introduction of
escrow accounts are defining. In the paper the conclusion is drawn that in Ukraine it is
time to apply in domain of investment housing construction under the fund for building
financing a facility based on the escrow account, which is widely spread in European
and American new home loans practice and project financing as a means of securing
an interest and risk reduction in aspect of performance of counter-execution. In keeping
with the conception of an escrow account as specific bank account, which is managed
by a third party in accordance with happening of trigger events ascertained by contract,
in the article it is concluding that there has to be a change to the Law of Ukraine “On
Financial and Credit Mechanisms and Property Management during House Building
and Real Estate Operations” setting the escrow account as compulsory for a fund for
building financing. The suggestions aimed at prevention of misuse of resources of the
fund for building financing is elaborating. Suggestions concerning legislative changes
to boost investment activity in Ukraine including application of escrow accounts are
defining.

Key words: fiduciary asset management agreement; escrow account; contract for
escrow account; investment activity; fund for building financing.
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Anomauia. Y crarTi  OOIpYHTOBYEThCA 0ararooOilsfioda MepCreKTHBa
¢biayiapHOTro yrpaBiIiHHS aKTUBaMHU B 00J1aCT1 IHBECTHIIIITHOTO PO3BUTKY B YKpaiHi.
VY cTaTTi BeNMKy yBary NpuIUIEHO MEXaHi3My IIMBUIBHOTO PETYJIFOI0UOIr0 MPUCTPOIO,
[0 CTOCYETHCSI OTPUMAHHS KHUTJIA y BIACHICTh oHAaMU 1S PiHAHCYBAHHS TOBIPUNX
KEPYIOUHX, 1 BIAMOBIAHOT CUCTEM1 1HBECTHUIINHOI IISUIBHOCTI, aKTyaJIbHUX MpoOJieM
OaJlaHCyBaHHSI OXOPOHIOBAHUX 3aKOHOM IHTEPECIB 1HBECTOPIB Ta IHIIMUX OCIO, LIO
3aMalOThCS  IHBECTHINIWHOIO isSUTBHICTIO. ICHYIOYl JOKTpUHHU, TPOMAISHCHKE
PETYJIIOBaHHS 1 CYZI0BI BUCHOBKY IOJO JOCIIKEHHS MEPCIEKTUBHUX I Y KpaiHU

MEePCIEKTUBHUX PAXYHKIB 3aBepuIyloThcs. CTaTrTs MOYMHAETHCS 3 KOHIICTIIIIH
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1HBECTHIIINA Ta 1HBECTUILIINHUX BIJHOCHH B JKMTJIOBOMY OYJIBHUIITBI B paMKax (HOHIY
¢inaHcyBaHHS OYIIBHUIITBA B acCIEKTI EKOHOMIKO-TIPaBOBOI MHPUPOJH, a TMOTIM
BIJIMOBIHO PO3TJISIAETHCS CYTHICTH MPABOBUX 1HBECTHIIIMHUX BIAHOCHH. Takox y
CTaTTl Yy3araJlbHEHO CTPYKTYpPHUN aHa3 MpPaBOBUX IHBECTUIIIMHUX BIIHOCHH B
KUTIOBOMY  OymiBHUITBI  mpu  QouAl  ¢iHaHCyBaHHA  OyJIBHMIITBA  Ta
OXapaKTepu30BaHa KOHIICMIIISI 1HBECTUIIMHOI BIAMOBIAANBHOCTI. Y CTaTTI pOOUTHCS
BHCHOBOK, II0 B YKpaiHi HAacTaB 4yac MOJATH 3asiBKy B 00JACTi 1HBECTHUIIIHOTO
’KHUTIOBOTO OYIBHUIITBA B pamMKax (GoHAy 1uist (hiHaHCYBaHHS OyaiBHHUIITBA 00'€KTa HA
pPaxyHKY YMOBHOTO JICTIOHYBaHHS, KMl HA0YB 3HAYHOTO MOIIUPEHHS B €BPOTICHCHKIM
1 aMEepUKaHChKIM MNpakTULl HAJAHHS HOBUX JKUTJIOBHX KPEAMTIB 1 IPOEKTHOIO
¢diHaHCyBaHHS. SIK 3aci0 3a0e3MedeHHs] IHTepecy 1 3HWKEHHS PHU3UKY B aCMEKTI
BUKOHAHHS KOHTP-BUKOHAHHS. BiAMOBIMHO 10 KOHIEMINi YMOBHOTO JIETIOHYBaHHS B
SIKOCT1 0COOJIMBOTO OAHKIBCHKOTO PaxyHKY, SIKUM YIPaBISETHCS TPETHOIO CTOPOHOIO
BIJIMOBIAHO J0 MOJISIMU, IO 1HIIIIOIOTh TPUTEPHI MOA1l, BCTAHOBJICHUMH JOTOBOPOM,
B CTaTTl pOOUTHCS BUCHOBOK PO HEOOXIJIHICTh BHECEHHS 3MIH 0 3aKOHY YKpaiHH.
«IIpo ¢iHaHCOBO-KpPEAUTHI MEXAHI3MH 1 YOPABIIHHS MalHOM TMPU JKUTIOBOMY
OYIIBHMIITBI Ta OMEPAIlisX 3 HEPYXOMICTIO», 10 BU3HAYAIOTH IUTHOBHUI JIETTO3UTHUN
pPaxyHOK sIKk 0OOB'sI3KOBUI i poHAy (hiHAHCYBaHHS OyIIBHULTBA. P0o3po0iistoThCs
IIPOIIO3UIIii, CIPSIMOBAH1 Ha 3aM00IraHHs HEIITLOBOTO BUKOPUCTAHHS KOMITIB (OHIY
s (diHaHcyBaHHs OymiBHUITBA. [Ipomosuilii 1mon0 3aKOHOAABYUX 3MIH IS
CTUMYJIIOBAaHHS 1HBECTULIMHOI aKTUBHOCTI B YKpaiHi, BKJIIOYHO 13 3aCTOCYBaHHSIM
YMOBHOTO JICTIOHYBaHHS, € BU3HAYAJIbHUMU.

Knwuoei cnoea: noroBip JOBIpUOrO YMOpPaBIiHHS aKTUBaMU; JACMO3UTHUM
pPaxyHOK; TOTOBIp Ha IIJTLOBOI JICTTO3UTHUN PaXyHOK; IHBECTHIIHA AISUTHHICTE; HOH/
(iHaHCYBaHHS Oy/I1BHUIITBA.

@opmyn: 0, puc.: 0, maoén.: 0, 6ion.: 25.
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Introduction. Economic development is widely cited as an essential pre-requisite
for economic growth that require collective action through government concerning the
“activities that expand capacities to realize the potential of individuals, firms or
communities who contribute to the advancement of society through the responsible
production of goods and services” [1, p. 21]. Modern understanding of a decent living
of the person associated with the availability of accommodation, because the conduct
policy aimed at the gradual and consistent supply all citizens with housing is the
priority of any state, as indicated in the strategic documents of the international and
national levels.

Ukraine's transition to market economy led to changes in the legal regulation of
the exercise of the constitutional right to housing and allowed its implementation
through construction of housing at the expense of private funds, the fund for building
financing (FBF). Provisions of the Law of Ukraine “On Financial and Credit
Mechanisms and Property Management during House Building and Real Estate
Operations” (Law Ne 978-1V) define the general principles, legal and organizational
basics for legal regulation of the civil relations in field of involvement of individuals
and legal entities as trusters of the FBF [2].

Despite the potential of mobilizing free financial resources and business in the
sphere of housing, the FBF has not helped to solve housing problems. Not conducive
to the development of housing and the shortcomings and contradictions of certain
norms of civil legislation that governs relations associated with the foundation and
functioning of FBF; such rules are hindering the formation of a stable practice of law
enforcement.

The courts contradictory resolved questions about the necessity of payback for
trustee of the fund to the truster who decided to prematurely terminate the fudicuary
asset management agreement; concerning the imposition of sanctions in the case of
misuse of the FBF. Today, in the field of housing a special urgency to acquire a task of

the state to arrange conditions for the safe and transparent, attracting funds of trusters
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to the FBFs, for functioning of FBFs in accordance to its purpose, and establishing of
control over the activities of all participants in the process.

Proceeding from the fact that the civil law expresses the interests of society, the
civilians make a point of the universality of the principle of good faith concerning
performance of civil rights and duties. Conscientiousness is one of the general
principles of the civil legislation of Ukraine, so proper attention to the prevention of
abuse of rights is important.

By force of Article 546 of the Civil Code of Ukraine [3] the list of means of
securing an obligation is not exhaustive. The contractual structure of bank escrow
accounts is worth looking at, because such an account a third person who is not the
owner of the account can dispose only upon condition of occurrence of certain contract
circumstances. Not only the dynamics of development of the financial markets, but
also the future of the investment activity and development of markets of real estate
assets require fixing of application of escrow accounts by special laws.

Analysis of recent research and publications. Individual issues of mechanisms
to attract funds to finance housing construction have been studied mostly by the
economists (I.I. Korkun, V.I. Kravchenko, K.V. Palyvoda, [.G. Chaliy, T.V. Savchuk).
Scientific publications in recent years, devoted to legal aspects of housing construction,
mostly relating to problems of contractors and residential issues, property management
and peculiarities of different legal mechanisms to raise funds for the financing of
housing construction (M.K. Galiantych, L.I. Danchak, O.V. Demchenko, N.V.
Drozdova, V.V. Kudriavtzeva, M.V. Mashenko, L.I. Radchenko, N.B. Soltys, T.D.
Suyarko), and problems of legal regulation of investment activity has been described
in economic and legal terms (Y.M. Grushimnsky, I.M. Zlakoman, A.V. Karkachov,
V.I. Kuchar, D.V. Rubiy).

Analysis of recent studies and publications indicates a lack of attention to such
economic category as the category "investment" is, and to these attributes of investment
relations, which have legal value. The essence of investment relations in residential

construction under FBF is not discussed in legal studies. In this case there is not enough
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effort is devoted to ensure systematic transformation of civil legislation in view of the
observance of the balance of interests in society. The reasonability of application of
escrow accounts by special laws is not discussed. This obviously hinders the progress
of the improvement of the domestic legislation.

Setting objectives. The purpose of this paper is to study the prospects for the
introduction of framework of escrow accounts, and the approaches used in judicial
practice of resolution of cases concerning residential construction under fund for
building financing in Ukraine by general and economic courts, and substantiation of
proposals to improve the domestic civil legislation concerning fiduciary management
of assets.

Research results. The problem of investment activity and its regulation, of course,
has an interdisciplinary character, and, despite boundless economic potential of this
direction, underestimate the possibilities of legal science in its research and
conceptualization unacceptable. Objectively, there is a conflict of interests of the
trusters of the FBF and the developer.

You must agree with the position of those scholars, who consider civil relations
first of all a special legal mechanism, the purpose of which is establishing relationships
with other individuals own a legally significant actions [4, p. 397-398], and define it as
a mechanism securing socially valuable results [5].

The concept of "investment" has not only the legal but also economic content. We
believe it necessary to agree with T.V. Vlasova, who noted that ensuring the logical
consistency of the borrowing conceptual apparatus of other sciences can be provided
according to the term and the value provided to him by the relevant industry knowledge
[6, p. 91-92] should also take into account the conclusions of D.S. Ratnikova [7], V.
Gushchina, A. Ovchinnikova [8], O.M. Antipova [9], M. Kokin [10] and A.V. Majfat
[11] with respect to the need to formulate a legal definition of investment relations
according to economic substance. This phenomenon, because it will more clearly
define the scope for the housing construction under the fund for building financing that

is investment. Law of Ukraine «On the Investment Activity» in Article 1 applies the
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approach to the definition of investment through the characteristics of the objects of
capital placement, the values and the result [12]. Specific economic behavior of an
investor concerning the transfer of money and other valuables owned by him to third
parties on the basis of different legal titles, with the aim of further use for profit or other
useful effect. Thus unscheduled increase of time spent to create profit is associated
with a decrease in useful effect obtained by an investor. It is the declared motivation is
distinguishing an investor from an owner of the treasure, so we can yield value,
property and temporal components. Common idea of property as a right or as a bundle
of rights or relations [13, p. 64, 302] fully corresponds to the definition of investment
in the economic science. Our research of different economic approaches to the
definition of the essence of investment (in macroeconomics, in microeconomics, in
financial theory) allowed the conclusion that it is characterized by the following
attributes: a) this is action or complex of actions; b) these actions result in capital
formation means the growth of assets and income; c) property relationship [14, p. 120;
15, p.136; 16, p.171; 17, p.99; 18, p. 203-209; 19, p. 449; 20, p. 165]. By force of
Article 1 of the Law of Ukraine «On Accounting and Financial Statements in Ukraine»
the assets include “the resource controlled by the enterprise as a result of past events,
which are expected to lead to economic benefits in the future” [21].

Therefore, it is advisable to determine investment relations in accordance to their
economic substance, as the public relations arising with regard to capital formation, as
the growth of assets and income. Such an understanding of the concept of investment
relations fully complies with the provisions of the Article 7 part 5 of the Law of Ukraine
«On the Investment Activity» [22].

Thus from a legal point of view the investments in residential construction under
FBF can be defined as a system of property relations arising with regard to the transfer
by the investor his own or acquired loan funds in order to obtain the property in
accordance with the Law of Ukraine Ne 978-IV [2].

In our opinion, the investment relations can be considered a public relationship,

which arises on the basis of legal regulations regarding investments, for obtaining
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result targeted the investor, the subjects of which related to the legal rights and
responsibilities specified with the investment legislation and systems insured by the
state system of guarantees and sanctions. Accordingly, civil legal relations concerning
investments in residential construction under FBF related to implementation of some
civil rights and legal obligations according to the principles and within the frontiers
defined by the legislation, as well as in treaties and other transactions applied to the
specific parties.

The investment relationships being under investigation arise with a view to to
obtain the property (housing) as the part of completed facility. Note that financial and
credit mechanisms set by the Law of Ukraine Ne 978-IV provides only a service
concerning process of organization and financing of the facility construction
established by an agreement on participation in FBF (fiduciary asset management
agreement), with the subsequent state property registration. It is clear that without the
agreement of the developer and the whole construction work package to ensure the
completed facility, is not possible to assure the goals set by the investors.

By the force of Article 9 of the Law of Ukraine «On the Investment Activity» the
main legal document, which regulates the relations between the subjects of investment
activity is a contract (agreement) [22]. Investigated regal relations are not limited to
the legal relationship of the two subjects, it can be described as a chain of emerging
consistently legal ties, and the actions of all participants aimed at the achievement of
which is achieved by participating in each simple legal relation. The resulted relations
are complex containing several simple legal relations. Investigated legal relations are
dynamic, evolving through a gradual transition to one of the simple legal relations to
another, moving in the direction to the result.

Moreover, because of absence of control under the use of FBEF’s funds for its
intended purpose, neither the direct effection of the contract by the truster and the FBF
developer nor inclusion of the mechanism of fiduciary asset management into the
scheme permitted by the Law Ne978-IV, apparently does not ensure the effective legal

regulation of investments in residential construction under FBF.
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For all that the universal proscription of power execution in contempt of the
defined goal settled by Article 364-1 of the Criminal Code of Ukraine [23], the
Ukrainian legislation neither define misuse of private funds nor duty of developer to
open a different bank account for every housing project or limit a performer’s freedom
of setting fund for building financing’s cash waterfall. We believe that under the
misuse of the FBF together with the direction of funds which do not comply with the
approved FBF Rules we should also understand its use on the pre-payment and
advancing of money towards another undone work or its individual stages. It is
necessary to establish by law the FBF trustee’s obligation to open a separate account
for each of the construction, which will contribute to the prevention of the use of funds
of the FBF not for end-use.

Analysis of the approaches applied in judicial opinions concerning disputes
arising from the relations associated with the establisment and functioning of FBF has
shown that after the money transfer from the FBF to the developer in the case of breach
of developer commitment, the trusters at most failed to ensure the return invested assets
on their own [24, 25]. Promising remains the use of escrow accounts, which are worthy
of special attention not only to the scientists but to the legislature as well. We deem it
advisable, that there has to be a change to the Law Ne978-1V setting the escrow account
as compulsory for a FBF.

Conclusions. The investment relations in housing construction under the FBF is
a complex multilateral investment obligations legal relationship typified by a key role
of the developer. Violation of the property interests of investors, the inhibition of the
evolution of investment and credit relations in housing construction is caused by lack
of legislative norms that would determine the content of investors and developer
relationship.

We consider important to clarify the provisions, which determine the use of the
funds of the operational reserve, setting a direct prohibition of the use of them at the
discretion of the FBF’s trustee for transactions not specified in Article 17 of the Law

Ne978-IV.
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The escrow account legal construction (Articles 1076-1-1076-8 of the Civil Code
of Ukraine) is suitable for a functional mechanism, through which the money obtained
by the escrow agent from one of the parties, are released for the benefit of the other
party (the beneficiary) in terms of performance by this party of certain commitments
agreed at the time of the transfer of money to the escrow agent, who shall keep the
deposit escrow to complete fulfillment of the relevant obligations. Accordingly, the
escrow account legal construction is obviously suitable for reliable performance
guarantee of implementation of subjective civil rights of FBF’s trusters.

Prevention of the use of funds of the FBF not for end-use remains a problem. In
our opinion, the solution of the problem requires a complex change in domestic civil
legislation.

It is proposed to lay out Part 10 of Article 11 of the Law Ne978-1V in the following
edition: «The trustee for recording and blocking of funds received from trusters to
transfer to the developer for construction financing, on condition that provided for in
the FBF Rules, in accordance with direction of funds provided for in the fiduciary
asset agreement financing schedule, set up a special bank account escrow (FBF
account). The escrow bank account agreement (FBF account agreement), is concluded
between the bank as the escrow agent, FBF’s trustee as the deponent, and the developer
as the beneficiary.

The FBF account agreement must necessarily contain the list of grounds, in case
of occurrence of which the escrow agent shall transfer the beneficiary funds, indicating
the size of the sum separately for each of the reasons in accordance with the financing
schedule as its. The bank being the FBF’s trustee sets up a special bank account escrow

(FBF account) in its balance sheet.».
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